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The DOL’s Conflict of Interest Rule (or “Fiduciary Rule” or “Rule”) becomes effective April 10, 
2017, with full implementation by January 1, 2018. 

 

The most significant impact of this Rule is that it expands the definition of “Fiduciary” to include 
registered representatives and insurance agents, and renders Individual Retirement Accounts 
(IRAs) subject to DOL’s rulemaking. 
 
While the preamble to the Fiduciary Rule is careful to state that an Advisor does not have “to 
recommend the transaction that is the lowest cost or generates the lowest fees”, it is imperative 
that the Advisor (and the firm) demonstrate that the recommendation was in the best interest of 
the client and was not prejudiced by the amount of compensation.  There is significant downward 
pressure on fees and compensation under this Rule.  It will be imperative that all 
recommendations to Retirement Investors (as defined below) be in the client’s best interest (as 
defined below) and that you have documented thoroughly your determination. 
 

Without an exemption to the Rule, a fiduciary for a plan or IRA may not recommend an investment 
to a retail investor if the fiduciary will receive a fee or other compensation as a result of the 
recommendation. 
 
SFA will utilize the Best Interest Contract Exemption (“BICE” or “BIC”) and the Level Fee Fiduciary 
Exemption (“BIC Lite”).  We will introduce BIC agreement templates and guidelines during fourth 
quarter.  We have worked with other independent broker/dealers and investment advisers through 
FSI to better understand the Rule, and in developing procedures and contract templates to 
conform to the Rule.  SFA is currently reviewing templates and tailoring them to our business.   
 

As part of our preparation, SFA is asking for your assistance in the following: 

1. We will distribute an ERISA Account Survey in the next two weeks.  This will be distributed 
to all Financial Advisors who currently have accounts coded as ERISA accounts in the 
Advisor Portal. 

2. We ask that you review your client base and specifically categorize the IRA accounts you 
advise or service.   Consider the following aspects of this part of your business, including 
the services you provide, the types of fees and compensation you receive, and the time 
you devote to each.   This analysis will help you, with our assistance, navigate appropriate 
steps as we implement procedures for addressing the Rule. 

• Managed Accounts, including those managed by third parties 

• Brokerage Accounts 

• Direct Business  

• Communications with Current Investors 

• Communications with Prospective Investors 

• General Communications, Retail Communications and Advertisements 
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Remember that the more specific the advice or communication, the more likely it will be deemed 
to be fiduciary advice.   Certain communications, such as newsletters, general market data, 
performance reports and prospectuses, are not considered fiduciary advice. 

 

Glossary of Terms.  Please become familiar with the following terms taken from the DOL’s 
Fiduciary Rule: 
 

Fiduciary is defined as “any individual receiving compensation for providing advice that is 
individualized or specifically directed” to Retirement Investors. 

 

Retirement Investors are retirement plans, plan participants and IRA owners.   

Advice is any recommendation related to the management of retirement assets, investment 
strategies, portfolio composition, selection of managers, type of investment account (brokerage 
vs fee); plus, recommendations regarding rollovers, transfers, and distributions. 

Recommendation has occurred if a communication that suggests the recipient engage in or 
refrain from taking a particular action (related to the retirement account).  
 

Fiduciary Advice is rendered for compensation, directly or indirectly. 

Best Interest of the Client is advice that “reflects the care, skill, prudence, and diligence under 
the circumstances then prevailing that a prudent person acting in a like capacity and familiar with 
such matters would use in the conduct of an enterprise of a like character and with like aims, 
based on the investment objectives, risk tolerance, financial circumstances, and needs of the 
Retirement Investor…without regard to the financial or other interests of the Adviser, Financial 
Institution or any Affiliate, Related Entity, or other party.” 

Impartial Conduct Standards: 

▪ Investment advice must be in the best interest of the Retirement Investor.  

▪ Advisor must take into account the investment objectives, risk tolerance, financial 

circumstances and needs of the Retirement Investor, without regard to compensation or 

interests of the adviser, the financial institution or any other party. 

▪ Compensation must be “reasonable” as determined under ERISA and the Code. 

▪ Communication must not be materially misleading. 

 

Best Interest Contract Exemption (BIC) 

▪ Permits a fiduciary for a plan or IRA to recommend an investment to a retail investor and 
receive a fee or other compensation as a result of the recommendation. 

▪ Does not restrict types of assets.  
▪ The contract must be entered into at or prior to the investment transaction. 
▪ The contract is signed by the Financial Institution and the Client.   
▪ The contract may be incorporated into the account opening documentation. 
▪ Contract includes : 

✓ Acknowledgement firm and Financial Advisor are acting as a fiduciary 
✓ Commitment to adhere to the Impartial  Conduct Standards 
✓ May include an arbitration clause but cannot limit liability for a violation of the 

contract, or preclude investor’s participation in a class action lawsuit. 
▪ Available for IRAs and Plans less than $50MM. 
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Level Fee Fiduciary (“BIC Lite”) 

▪ Fee based or fixed percentage of value of assets under management or a set fee. 

▪ Acknowledge fiduciary status in writing. 

▪ Comply with the Impartial Conduct Standards. 

▪ Not appropriate for inactively traded commission accounts – could increase costs.  Use 

calculators:  Do the math. 

▪ Covers recommendations and ongoing management of the account. 

 

We appreciate that you have built your careers and reputations on acting in the best interests of 

your clients.  We will work with you and support you so that you can appropriately document your 

actions and continue to serve your clients in conformity with this new regulatory regime. 

 
If you have questions, please contact your Supervising Principal; Alex Sywak; Moiz Hussain; or, 
contact us at Compliance@thesfa.net.   

mailto:Compliance@thesfa.net

